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THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  46 

IN  THE  MATTER  OF 

FIXING  EEASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  6613 


Drew  B.  /Saunders,  Claimant 
/Silas  B.  Axtell,  Attorney 


The  above-named  claimant  has  duly  filed  with  the  American  Com- 
missioner a  written  request  that  he  fix  a  reasonable  fee  to  be  paid  by 
him  to  his  attorney,  Silas  B.  Axtell,  of  New  York  City,  N.  Y.,  as 
compensation  for  whatever  services  have  been  rendered  by  him  on 
behalf  of  and  with  the  authority  of  the  claimant,  such  services  being 
of  the  character  described  in  the  provisions  of  Section  9  of  the  "  Set- 
tlement of  War  Claims  Act  of  1928." 

The  claimant  has  objected  to  the  amount  of  the  fee  asked  by  the 
attorney  on  the  ground  that  it  is  excessive,  and  the  attorney  has 
been  notified  of  the  filing  by  the  claimant  of  this  request  that  a 
reasonable  fee  be  fixed.  The  attorney,  in  response  to  a  request  by 
the  American  Commissioner,  has  filed  with  him  two  affidavits,  giving 
the  information  which  he  desires  to  have  considered  by  the  Commis- 
sioner as  showing  the  reasonableness  of  the  fee  asked  by  him,  which 
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information  has  been  brought  to  the  attention  of  the  claimant,  who 
has  filed  a  letter  in  reply,  a  copy  of  which  has  been  transmitted  to 
the  attorney. 

In  this  case  an  award  on  behalf  of  the  claimant  was  rendered  by 
this  Commission  on  February  3, 1926,  for  $4,000,  with  interest  thereon 
at  the  rate  of  five  per  cent  per  annum  from  November  1,  1923,  to 
the  date  of  payment,  which  amount  represents  damages  for  personal 
injuries  and  mental  and  nervous  shock,  resulting  in  ill  health,  suffered 
by  the  claimant  in  consequence  of  a  German  submarine  attack  on 
the  Steamship  /.  L.  Luckenbach  on  or  about  the  19th  day  of  October, 
1917.  The  claimant  was  a  member  of  that  vessel's  crew  in  the  capacity 
of  first  assistant  engineer. 

The  attorney  requests  as  compensation  for  his  services  an  amount 
equal  to  forty  per  cent  of  the  gross  recovery,  this  to  include  his 
expenses  and  disbursements,  which  he  estimates  to  be  between  $75 
and  $100. 

It  appears  that  in  June,  1919,  an  application  was  filed  with  the 
Department  of  State  by  the  attorney  on  behalf  of  the  claimant  in 
support  of  a  claim  against  the  Government  of  Germany.  By  refer- 
ence from  the  Department  of  State,  the  claim  was  taken  up  by  the 
Agency  of  the  United  States  before  this  Commission  in  November, 
1923.  Due  to  inability  to  locate  the  claimant,  the  attorney  on  three 
occasions  sought  and  obtained  extensions  of  time  within  which  to 
present  proof  in  support  of  the  claim.  In  September,  1924,  the 
American  Agency  concluded  that  the  Commission  was  without  juris- 
diction of  the  claim,  since  it  appeared  that  the  claimant,  at  the  time 
of  his  injury,  was  enlisted  in  the  Naval  Reserve  Forces.  The  attor- 
ney presented  facts  and  arguments  to  show  that  the  status  of  the 
claimant  was  not  that  of  a  combatant,  but  that  of  a  civilian  employee 
on  board  a  merchant  ship,  and  the  claim  was  again  taken  up  for  con- 
sideration. The  German  Agent  did  not  consider  that  the  evidence 
satisfactorily  established  the  amount  of  damages  claimed,  but,  by 
way  of  compromise,  offered  to  settle  the  claim  for  $2,000,  with  interest 
at  five  per  cent  from  November  1,  1923,  without  requiring  additional 
evidence.  This  offer  was  refused,  and  affidavits  and  hospital  records 
were  later  obtained  and  presented  in  support  of  the  claim.  The 
German  Agent  thereupon  increased  the  offer  to  $4,000,  carrying  in- 
terest thereon  at  the  rate  of  five  per  cent  per  annum  from  November 
1,  1923,  until  the  date  of  payment,  and  on  December  11,  1925,  the 
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American  Agency  submitted  this  offer  to  the  claimant's  attorney. 
It  was  accepted  by  the  claimant,  and  on  February  3,  1926,  an  award 
was  rendered  by  this  Commission  on  behalf  of  the  claimant  in  accord- 
ance with  the  settlement  agreed  upon. 

In  authorizing  the  attorney  to  accept  this  offer  of  settlement,  the 
claimant  also  fixed  the  attorney's  fee,  as  appears  from  a  document 
filed  in  this  case.  This  document,  which  is  dated  January  6,  1926, 
and  was  signed  by  the  claimant  and  witnessed  by  the  attorney,  reads 
as  follows: 

I,  Drew  B.  Saunders,  hereby  authorize  Silas  B.  Axtell  to  close  uiy  case  with 
the  Mixed  Claims  Commission  or  representative  of  the  German  Government 
for  Four  Thousand,  ($4,000.00),  it  being  understood  that  Mr.  Axtell's  fees  for 
services  rendered  shall  be  forty,  (40%),  growing  out  of  shell  shock  October, 
1917. 

This  authorization  in  effect  amounts  to  a  fee  agreement  between 
the  claimant  and  his  attorney,  and  when  it  was  made  both  of  them 
knew  that  the  award  would  carry  interest  on  the  $4,000  principal. 
But  it  will  be  noted  that  this  agreement  makes  no  reference  to  inter- 
est and  provides  merely  for  a  fee  of  forty  per  cent  of  the  $4,000 
principal  of  the  award. 

It  is  unnecessary,  for  reasons  set  out  below,  to  examine  in  detail  the 
character,  extent,  and  value  of  the  services  rendered  by  this  attorney. 

This  fee  agreement  was  made  after  it  had  been  definitely  settled 
what  amount  was  to  be  awarded  by  this  Commission  and  after  the 
services  rendered  by  the  attorney  in  the  presentation  and  prosecu- 
tion of  this  claim  had  been  practically  completed,  and  it  was  defi- 
nitely known  both  to  the  claimant  and  the  attorney  exactly  the  char- 
acter and  extent  of  the  services  rendered.  Accordingly,  it  represents 
the  deliberate  and  informed  opinion  of  the  claimant  and  the  attorney 
as  to  the  value  of  such  services. 

As  pointed  out  by  the  American  Commissioner  in  his  general 
Administrative  and  Jurisdictional  Decision  of  September  28,  1928, 
and  as  held  by  him  in  his  previous  decisions  in  similar  proceedings, 
(Decisions  Nos.  1,  3,  8,  25,  32,  and  35),  where  claimants  are  entirely 
competent  to  look  after  their  own  interests  in  making  a  fee  agree- 
ment with  their  attorneys,  it  was  not  contemplated  bjr  Congress,  in 
authorizing  the  American  Commissioner  to  fix  reasonable  fees  in 
these  proceedings,  that  he  would  disregard  an  agreement  thus  reached 
between  the  claimants  and  their  attorneys. 
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The  record  shows  that  the  claimant  was  a  man  of  education  and 
intelligence,  and  not  without  experience  as  to  the  fees  charged  by 
this  attorney  for  the  collection  of  claims,  as  he  had  previously  em- 
ployed this  attorney  to  collect  a  claim  against  the  Luckenbach  Steam- 
ship Company  "  for  maintenance  and  care."  The  attorney  was  a 
practicing  lawyer  of  experience  and  ability,  and  in  the  prosecution 
of  this  claim  devoted  his  best  efforts  to  the  interest  of  the  claimant, 
who  has  no  reason  to  complain  about  the  outcome  of  the  case. 

The  American  Commissioner,  accordingly,  holds  that  in  these  cir- 
cumstances the  claimant  must  be  regarded  as  fully  capable  of  pro- 
tecting his  own  interests  when  he  agreed  upon  the  contingent  fee 
fixed  by  his  agreement  with  this  attorney. 

It  is  understood  by  the  American  Commissioner  in  fixing  the  fee 
for  this  attorney's  services  that  no  additional  charge  is  to  be  made 
by  him  for  disbursements  or  expenses. 

Now,  therefore,  in  the  circumstances  above  set  forth,  and  in  view 
of  the  considerations  stated  in  the  general  Administrative  and  Juris- 
dictional Decision  rendered  by  the  American  Commissioner  under 
date  of  September  28,  1928,  and  after  careful  examination  and  full 
consideration  of  the  information  furnished  in  this  proceeding  by 
the  attorney  and  the  claimant  and  by  the  records  of  this  Commission 
pertinent  to  the  questions  involved,  and  after  due  deliberation 
thereon, 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  by  the  claimant,  Drew  B.  Saunders,  to  his  said  attor- 
ney, Silas  B.  Axtell,  in  this  case  the  fee  agreed  upon  and  fixed  by 
the  claimant  in  his  above-quoted  agreement  of  January  6,  1926,  with 
this  attorney,  namely,  forty  per  cent  of  four  thousand  dollars, 
($4,000),  the  said  fee  to  be  paid  by  the  claimant  and  received  by  the 
attorney  as  full  compensation  for  all  services  rendered  in  the  prose- 
cution and  collection  of  the  claim,  as  defined  in  Section  9  of  the 
"  Settlement  of  War  Claims  Act  of  1928." 

Done  at  Washington,  D.  C,  this  27th  day  of  June,  1929. 

Chandler  P.  Anderson, 
American  Commissioner ', 
Mixed  Claims  Commission, 
United  States  and  Germany. 
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